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Introduction 

Medical assessment is a principal constituent in any motor accident or workers 

compensation subject to New South Wales statutes. Medical appeals are common. 

Judicial review of determinations of a delegate “gatekeeper”, or a medical assessor, 

or a medical panel are also usual territory for NSW practitioners. This work seeks to 

assist. 

Medical assessment of permanent whole person impairment (WPI) at or above the 

various statutory thresholds permits a worker to bring claim for work injury damages 

(section 151H Workers Compensation Act 1987 – PDF click link) if obtaining medical 

assessment “at least 15%” WPI, or to recover any permanent impairment 

compensation if the WPI assessment is “greater than 10%” for physiological injuries 

(section 66 1987 Act) or “primary  psychological injury” with WPI “at least 15%” 

(section 65A 1987 Act). Additionally, a worker’s entitlement to weekly payments and 

treatment expenses may be extended if the worker is determined to be a “worker with 

high needs” with WPI “more than 20%”, or a “worker with highest needs” with WPI 

“more than 30%” (section 32A 1987 Act). 

Under the Motor Accident Injuries Act 2017 (MAIA), damages for non-economic loss 

are restricted to cases of WPI “greater than 10%” (section 4.11). Weekly payments 

may be restricted if “the degree of any permanent impairment of the injured person as 

a result of the injury is not greater than 10%” (section 3.12).  

The Personal Injury Commission of NSW (PIC, click to link) engages medical 

assessors across a broad range of medical specialties to conduct medical 

assessments, should the parties not agree to WPI, ie, there exists a medical dispute. 

The PIC operates in two divisions, Workers Compensation Division and Motor 

Accidents Division.  

Note the Personal Injury Commission Rules 2020 Part 11 Medical assessment 

proceedings and Part 13 Appeals and reviews. 

There are many appeals from medical assessments, which are subject initially to a 

screening by a PIC officer (a delegate of the President). If a delegate determines an 

appeal application satisfies the tests imposed by the Acts (section 327 Workplace 

https://legislation.nsw.gov.au/view/html/inforce/current/act-1987-070#sec.151H
https://legislation.nsw.gov.au/view/html/inforce/current/act-1987-070#sec.66
https://legislation.nsw.gov.au/view/html/inforce/current/act-1987-070#sec.65A
https://legislation.nsw.gov.au/view/html/inforce/current/act-1987-070#sec.32A
https://legislation.nsw.gov.au/view/html/inforce/current/act-2017-010
https://legislation.nsw.gov.au/view/html/inforce/current/act-2017-010#sec.4.11
https://legislation.nsw.gov.au/view/html/inforce/current/act-2017-010#sec.3.12
https://www.pi.nsw.gov.au/
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034#pt.11
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034#pt.11
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034#pt.13
https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.327
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Injury Management and Workers Compensation Act 1998, section 7.26 MAIA), the  

medical assessment is referred to an appeal panel (WC) or a review panel (MAIA).  

A practitioner should be able to certify that an appeal application has reasonable 

prospects of success:  section 327(8) WIM, also clause 2 Schedule 2 Legal Profession 

Uniform Law Application Act 2014. 

Practitioners will have access to the PIC portals (click to link). Note the advisory: “The 

Commission does not publish forms on our website. All relevant forms are built into 

the online lodgment Portal”. Exceptions are listed. An example of a form of application 

to appeal is in the appendices. 

The PIC issues and updates Procedural Directions. Pertinent is Procedural Direction 

PIC7 - Appeals, reviews &c. This was promulgated 16 August 2022, amended 29 June 

2023.  

The appeal or review panels are constituted by a legal practitioner who is a member 

of the Commission, alongside two appointed medical assessors. Determinations are 

published by Austlii (https://www.austlii.edu.au/databases.html). Case names indicate 

whether workers compensation or motor accident.  

A panel delivers a certificate with reasons, dismissing the appeal, or allowing and 

replacing the medical assessment certificate. The panel reasons commonly include 

reference to jurisdiction and procedure establishment, such as the following from a 

workers compensation matter: 

“Rule 128 of the Personal Injury Commission Rules 2021 (PIC Rules) and 

Procedural Direction PIC7 - Appeals, reviews, reconsiderations and correction 

of obvious errors in medical disputes set out the practice and procedure in 

relation to the medical appeal process under s 328 of the 1998 Act. An Appeal 

Panel determines its own procedures in accordance with r 128(1) of the PIC 

Rules. 

“The assessment of permanent impairment is conducted in accordance with the 

SIRA NSW Workers Compensation Guidelines for the Evaluation of Permanent 

Impairment, 4th ed 1 March 2021 (the Guidelines) and the American Medical 

Association Guides to the Evaluation of Permanent Impairment, 5th ed (AMA 

5).” … 

Also commonly, a panel will include in its reasons certificate something resembling:  

“In Campbelltown City Council v Vegan [2006] NSWCA 284 the Court of Appeal 

held that the Appeal Panel is obliged to give reasons.” 

https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.327
https://legislation.nsw.gov.au/view/html/inforce/current/act-2017-010#sec.7.26
https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.327
https://legislation.nsw.gov.au/view/html/inforce/current/act-2014-016#sch.2-sec.2
https://legislation.nsw.gov.au/view/html/inforce/current/act-2014-016#sch.2-sec.2
https://www.pi.nsw.gov.au/lodge-a-dispute/applying-online
https://www.pi.nsw.gov.au/resources/procedural-directions/procedural-direction-pic7-appeals,-reviews,-reconsiderations-and-correction-of-obvious-errors-in-medical-disputes
https://www.pi.nsw.gov.au/resources/procedural-directions/procedural-direction-pic7-appeals,-reviews,-reconsiderations-and-correction-of-obvious-errors-in-medical-disputes
https://www.austlii.edu.au/cgi-bin/viewdb/au/cases/nsw/NSWPICMP/
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2006/284.html
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Shortly put, in both motor accidents and workers compensation matters, medical 

appeal applications meet experienced discernment in the hands of the delegate of the 

President. If sent to a panel, the appeal is subject to close consideration from the legal 

practitioner member and the two medical assessors. 

There are many authoritative judicial authorities about medical assessment with 

nuanced propositions. Every medical appeal is peculiarly circumstantial. 

Generally, there is a 28-day limit to bringing an application to appeal. Medical appeals 

may lead to reduced or nullified assessments. It is no reason for appeal that the 

medical assessment differs from retained medical reporting or finds a greater range of 

motion (ROM) in a limb, or disagrees on causation, or diagnosis. 

Appeal applications should point concisely to where the assessment has deviated from 

the PI Guidelines or AMA Guides, or where there are internal inconsistencies, or where 

there has been a denial of procedural fairness, or where there is no evidence to 

support a finding, or the calculations are incorrect, or where the assessment reasons 

may be obscure or irrelevant.  

Workers compensation medical appeals are limited to grounds stated in the 

application: s 328(2) but a motor accident medical appeal “…is to be by way of a new 

assessment of all the matters with which the medical assessment is concerned”: MAIA 

s 7.26(6). 

Whether reexamination by a panel member may be useful is for answer, or whether 

fresh evidence may qualify or obtain. The panels may conduct hearings with spoken 

submissions.  

Judicial review pursuant to section 69 of the Supreme Court Act 1970 is further 

recourse when circumstances warrant. The advice of counsel is always necessary, 

particularly given costs exposures to individuals.  

Medical assessments are challenging for medical practitioners, particularly about 

application of the Guidelines and Guides, and meeting the expectations of the PIC 

when considering appointment renewal. Medical assessors approach their task 

diligently and earnestly. They earn and deserve respect. 

For legal practitioners, dealing with medical assessments and appeals can mean a 

difference of hundreds of thousands of dollars for a client and their family who may be 

impoverished by the financial consequences of an industrial or motor accident.  

Medical assessment appears to be a fixture of these fields of administrative 

adjudication, at least for the next decade, notwithstanding criticism of delays and 

expense when compared to common law.  
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(2)  Impairments that result from more than one injury arising out of the same motor 

accident are to be assessed together to assess the degree of permanent impairment 

of the injured person. 

(3)  In assessing the degree of permanent impairment, regard must not be had to any 

psychiatric or psychological injury, impairment or symptoms, unless the assessment 

of the degree of permanent impairment is made solely with respect to the result of a 

psychiatric or psychological injury. 

(4)  A medical assessor may decline to make an assessment of the degree of 

permanent impairment of an injured person until the assessor is satisfied that the 

impairment caused by the injury has become permanent. 

 

7.23   Status of medical assessments (cf s 61 MACA) 

(1)  The medical assessor or assessors to whom a medical dispute is referred is or 

are to give a certificate as to the matters referred for assessment. 

(2)  The certificate is, in any court proceedings or in any proceedings in connection 

with a merit review under Division 7.4 or a claims assessment under Division 7.6— 

(a)  prima facie evidence of any matter certified as to the degree of impairment 

of earning capacity of the injured person as a result of the injury concerned, 

and 

(b)  conclusive evidence of any other matter certified. 

(3)  In any court proceedings, the court may (despite anything to the contrary in this 

section) reject a certificate as to all or any of the matters certified in it, on the grounds 

of denial of procedural fairness to a party to the proceedings in connection with the 

issue of the certificate, but only if the court is satisfied that admission of the certificate 

as to the matter or matters concerned would cause substantial injustice to that party. 

(4)  If a certificate as to any matter is rejected under subsection (3), the court is to refer 

that matter again for assessment under this Division and adjourn the proceedings until 

a further certificate is given and admitted in evidence in the proceedings. 

(5)  A court may not substitute its own determination as to any medical assessment 

matter. 

(6)  This section— 
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(a)  does not prevent a court from referring a matter again for assessment under 

this Division (as provided for by section 7.24 (Further medical assessment after 

initial medical assessment)), and 

(b)  does not require a court to refer a matter again for assessment under this 

Division if the matter is not a medical assessment matter. 

(7)  A certificate is to set out the reasons for any finding by the medical assessor or 

assessors as to any matter certified in the certificate in respect of which the certificate 

is conclusive evidence. 

(8)  The following procedure is to apply if the assessment of more than one medical 

assessor is required to assess whether the degree of permanent impairment of the 

injured person is greater than a particular percentage (not being an assessment of the 

degree of permanent impairment resulting from psychiatric or psychological injury)— 

(a)  each medical assessor is to give a certificate as to the degree of permanent 

impairment of the injured person resulting from the particular injury or injuries 

with which the medical assessor’s assessment is concerned, 

(b)  based on the matters certified in each such certificate a medical assessor 

nominated by the Authority for the purpose is to make an assessment of the 

total degree of permanent impairment resulting from all the injuries with which 

those certificates are concerned and is to give a certificate (a combined 

certificate) as to that total degree of permanent impairment, 

(c)  the combined certificate is conclusive evidence as to the degree of 

permanent impairment of the injured person and this section applies to the 

combined certificate accordingly. 

(9)  If a medical assessor is satisfied that a certificate under this section contains an 

obvious error, the medical assessor may issue a replacement certificate to correct 

the error. 

 

7.26   Review of medical assessment by review panel (cf s 63 MACA) 

(1)  A claimant or an insurer may apply to the President to refer a medical assessment 

under this Division by a single medical assessor to a review panel for review. 

(2)  An application for the referral of a medical assessment to a review panel may be 

made only on the grounds that the assessment was incorrect in a material respect. 

(3)  A medical assessment may not be referred for review under this section on more 

than one occasion. 

https://legislation.nsw.gov.au/view/html/inforce/current/act-2017-010#sec.7.26
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(4)  If a medical assessment under this Division is based on the assessments of 2 or 

more single medical assessors (resulting in a combined certificate as to the total 

degree of permanent impairment) (a combined certificate assessment), the combined 

certificate assessment cannot be the subject of review under this section except by 

way of the review of any of the assessments of the single medical assessors on which 

the combined certificate assessment is based. 

(5)  The President is to arrange for the medical assessment to be referred to a review 

panel, but only if the President is satisfied that there is reasonable cause to suspect 

that the medical assessment was incorrect in a material respect having regard to the 

particulars set out in the application. 

(5A) The panel is to be constituted by 3 persons chosen by the President as 

follows— 

(a)  2 medical assessors, 

(b)  1 member of the Commission who is a member assigned to the Motor Accidents 

Division of the Commission. 

(6)  The review of a medical assessment is not limited to a review of only that aspect 

of the assessment that is alleged to be incorrect and is to be by way of a new 

assessment of all the matters with which the medical assessment is concerned. 

(6A) To avoid doubt, any medical re-examination of the claimant for the purposes 

of the review need not be conducted by all of the members of the panel if the members 

agree for it to be conducted by only some of the members. 

(7)  The review panel may confirm the certificate of assessment of the single medical 

assessor, or revoke that certificate and issue a new certificate as to the matters 

concerned. 

(8)  If on the review of a medical assessment of a single medical assessor on which a 

combined certificate assessment is based a new certificate is issued by the review 

panel, the review panel is also to issue a new combined certificate to take account of 

the results of the review. 

(9)  Section 7.23 (Status of medical assessments) applies to any new certificate or 

new combined certificate issued under this section. 

(10)  An application under this section must be made within— 

(a)  28 days after the parties to the medical dispute were issued with the original 

certificate for the medical assessment for which the review is sought, or 
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agent) to act as the injured worker’s advocate and assist him or her to present his or 

her case to the Appeal Panel. 

(5)  The Appeal Panel may confirm the certificate of assessment given in connection 

with the medical assessment appealed against, or may revoke that certificate and 

issue a new certificate as to the matters concerned. Section 326 (Status of medical 

assessments) applies to any such new certificate. 

(6)  The decision of a majority of the members of an Appeal Panel is the decision of 

the Appeal Panel. 

 

329   Referral of matter for further medical assessment or reconsideration 

(1)  A matter referred for assessment under this Part may be referred again on one 

or more further occasions for assessment in accordance with this Part, but only by— 

(a)  the President as an alternative to an appeal against the assessment as 

provided by section 327, or 

(b)  a court or the Commission. 

(1A) A matter referred for assessment under this Part may be referred again on one 

or more further occasions by the President to the medical assessor for 

reconsideration. 

(2)  A certificate as to a matter referred again for further assessment or reconsideration 

prevails over any previous certificate as to the matter to the extent of any 

inconsistency. 

 

330   Costs of medical assessment 

(1)  The costs of medical assessments under this Part (including the remuneration 

of medical assessors) are payable by the employer or insurer, except as otherwise 

provided by the regulations. The Authority may, for the purposes of meeting those 

costs, impose fees for the carrying out of medical assessments or make other 

arrangements for meeting those costs. 

(2)  If a worker is required to submit himself or herself for examination pursuant to this 

Part, the worker is entitled to recover from the worker’s employer, in addition to any 

compensation otherwise provided— 

(a)  the amount of any wages lost by the worker by reason of so submitting 

himself or herself for examination, and 

https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.326
https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.326
https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.329
https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.330
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(b)  the cost to the worker of any fares, travelling expenses and 

maintenance necessarily and reasonably incurred in so submitting himself or 

herself. 

(3)  If it is necessary for a worker to travel in order to submit himself or herself for 

examination but the worker is not reasonably able to travel unescorted, the fares, 

travelling expenses and maintenance referred to in this section include fares, travelling 

expenses and maintenance necessarily and reasonably incurred by an escort for the 

worker provided to enable the worker to submit himself or herself for examination. 

(4)  If the cost of fares, travelling expenses and maintenance referred to in this section 

includes the cost of travel by private motor vehicle, that cost is to be calculated at 

such rate as is fixed for the purposes of section 64 of the 1987 Act. 

(5)  A reference in this section to a medical assessment includes a reference to a 

further medical assessment and an appeal against a medical assessment. 

 

331   Commission rules 

Medical assessments, appeals and further assessments under this Part are subject to 

relevant provisions of the Commission rules relating to the procedures for the referral 

of matters for assessment or appeal, the procedure on appeals and the procedure for 

assessments. 

 

Personal Injury Commission Act 2020 

18 Delegations by the President and Division Heads  

 

Personal Injury Commission Rules 2021 

17   Form and content of documents 

(1)  A document lodged with or served on the Commission must— 

(a)  have a heading that clearly identifies the applicable proceedings to which 

the document relates and the nature and purpose of the document, and 

(b)  be in the approved form, if any, and 

(c)  substantially comply with the other requirements of these Rules, the 

procedural directions or other directions of the President, and 

(d)  be clearly written, typed or reproduced. 

https://legislation.nsw.gov.au/view/html/inforce/current/act-1998-086#sec.331
https://legislation.nsw.gov.au/view/html/inforce/current/act-2020-018
https://legislation.nsw.gov.au/view/html/inforce/current/act-2020-018#sec.18
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034#sec.17


Medical Appeals 2024  

Page 21 
 

Note— 

See section 80 of the Interpretation Act 1987 about compliance with approved forms. 

(2)  The President may refuse to accept, seal or issue a document that, in the opinion 

of the President, contravenes this rule. 

(3)  If the President refuses to register a document under subrule (2)— 

(a)  a new document may be lodged to replace the document, and 

(b)  time continues to run for the applicable proceedings for which a 

replacement document is lodged. 

… 

128   Conduct of panel review proceedings 

(1)  A panel for panel review proceedings is to conduct and determine the proceedings 

in accordance with procedures determined by the panel. 

(2)  A panel may determine the proceedings solely on the basis of the written 

application. 

(3)  A panel may also arrange for the proceedings, including medical examinations for 

the proceedings, to be conducted— 

(a)  in person, or 

(b)  by telephone or audiovisual link, or 

(c)  by other means determined by the President to be appropriate in the 

circumstances. 

(4)  A panel is not bound by the rules of evidence. 

(5)  A panel may inquire into matters that are relevant to the issues in dispute as 

the panel thinks fit. 

(6)  A determination of the majority of panel members is taken to be the determination 

of the panel. 

 

129   Applications for appeals and reviews 

(1)  This rule applies to the following applications— 

(a)  an appeal against a medical assessment under section 327 of the 1998 

Act, 

https://legislation.nsw.gov.au/view/html/inforce/current/act-1987-015
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034#sec.128
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0034#sec.129
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Mahenthirarasa v State Rail Authority [2008] NSWCA 101 Basten JA [46] In Riverina 

Wines Pty Ltd v Registrar of the Workers Compensation Commission of NSW [2007] 

NSWCA 149, the Court held that, as an officer carrying out administrative functions, 

the Registrar was not under a duty to provide reasons for the decision made under s 

327(4): at [114] (Campbell JA, Hodgson JA and Handley AJA agreeing). However, 

Hodgson JA in a short concurring judgment suggested that the answer to the question 

might be different where the Registrar’s decision “prevents the matter going forward”: 

at [5]. Campbell JA agreed with the additional comments of Hodgson JA, without 

seeking to reconcile that additional comment with his own reasoning on that question: 

at [115]. Handley AJA agreed with the reasons for judgment of Campbell JA, which he 

had read in “draft”, without indicating whether the draft included [115], so as to pick up 

the additional comments of Hodgson JA. 

 

Reasons gaps 

Allianz Australia Insurance Ltd v Salucci [2023] NSWSC 1593 Schmidt J [11] While 

gaps in reasons given may be filled by necessary inference, they cannot be filled by 

an assumption that a decision was made according to law: Sadsad v NRMA Insurance 

Ltd [2014] NSWSC 1216 at [47]. If a gap may be filled by necessary inference, the 

obligation to give reasons may be discharged Zahed v IAG Limited t/as NRMA 

Insurance [2016] NSWCA 55 at [6]. 

[12] The Panel’s reasons must thus be read as a whole, applying the “beneficial 

construction” to which the High Court referred in Minister for Immigration and Ethnic 

Affairs v Wu Shan Liang [1996] HCA 6;(1996) 185 CLR 259 at 271-272. … 

[101] Clearly its statement of reasons should not have left important matters to 

inference, given that only short reasons were required to be given. I am satisfied 

that even reading the Panel’s reasons as a whole and applying the “beneficial 

construction” discussed in Minister for Immigration and Ethnic Affairs v Wu Shan 

Liang at 271-272, does not permit the conclusion that it considered these 

requirements, let alone that it discharged its obligation to disclose its path of 

reasoning for the conclusions which it reached. 

 

El Masri v Woolworths Ltd [2014] NSWSC 1344 Campbell J [50] As I have said, and 

at the risk of repeating myself unduly, the process is one of expert evaluation. Often 

when judgment of any type is called for, there will be a gap between expression of 

reasons and articulation of decision which cannot itself be fully articulated. That gap 

constitutes what might be called judgment. Although, as Ms Allars reminded 

https://www.caselaw.nsw.gov.au/decision/549fe2283004262463c1e5e8
https://www.caselaw.nsw.gov.au/decision/549fc6803004262463bb7f36
https://www.caselaw.nsw.gov.au/decision/549fc6803004262463bb7f36
https://www.caselaw.nsw.gov.au/decision/549fc6803004262463bb7f36
https://www.caselaw.nsw.gov.au/decision/18c6b0b71547a1c3b5bca8e5
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2014/1216.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2014/1216.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2016/55.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2016/55.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1996/6.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1996/6.html
https://www.caselaw.nsw.gov.au/decision/54a63ff63004de94513dc654
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me, Wingfoot does not necessarily apply to this case because it was a case where 

there was a statutory obligation to give reasons, and in this case the obligation to give 

reasons is implied by the general law as explained in Campbelltown City Council v 

Vegan [2006] NSWCA 284; (2006) 67 NSWLR 372, what their Honours said at [55] 

of Wingfoot must be applicable. Basically, the statement of reasons must explain that 

actual path of reasoning in sufficient detail to enable a court to see whether the opinion 

does or does not involve any error of law. Applying that standard, it is clear what was 

decided and why, as is the reasoning process that led to the decision, especially if one 

has regard to what was said by the panel at paragraph 18 which I will not further set 

out. 

 

Reasons need not be extensive 

Campbelltown City Council v Vegan [2006] NSWCA 284; NSWLR 372 Basten JA [122] 

On the other hand, to fulfil a minimum legal standard, the reasons need not be 

extensive or provide detailed explanation of the criteria applied by medical specialists 

in reaching a professional judgment: see Soulemezis v Dudley (Holdings) Pty Ltd 

(1987) 10 NSWLR 247 at 273-274 (Mahoney JA) and 281-282 (McHugh JA). At least, 

that will be so where the medical science is not controversial: if it is, a more expansive 

explanation may be required.  

 

Ali v AAI Ltd [2016] NSWCA 110 Basten JA [55] The submission by the insurer that 

the assessor’s reasons did ‘no more than refer to the existence’ of the surveillance 

evidence, without dealing with its significance, is untenable. The conclusions of the 

assessor based on that material were expressly stated in both the significant 

passages. If any more could have been said (which is doubtful) there was no legal 

error in failing to take the analysis further; the brief reasons addressing the precise 

point satisfied the statutory requirement: Allianz v Kerr [2012] NSWCA 13 at [57] The 

assessor’s conclusion based on the available material was a “questionable” disability; 

the surveillance evidence, together with conclusions derived from the clinical 

examination, formed part of that which led to an assessment in the middle of the 

prescribed range. … 

At [59] While is it sometimes, but not always, true that lengthy reasons will give greater 

assistance and understanding than brief reasons, the obligation on the assessor 

was not to give lengthy reasons. The explanation provided was sufficient to warrant 

the award of a significant sum of money for future economic loss. The obligation 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2006/284.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282006%29%2067%20NSWLR%20372
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2006/284.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2016/110.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2012/13.html
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imposed by statute did not require him to explain why some particular amount was 

chosen as opposed to another. 

 

Reasons not to be construed minutely 

Marina Pitsonis v Registrar of the Workers Compensation Commission [2008] 

NSWCA 88 Mason P [31] The reasons of an administrative decision-maker (especially 

one who is not a judge) are not to be “construed minutely and finely with an eye 

keenly attuned to the perception of error” (see Minister for Immigration and Ethnic 

Affairs v Wu Shan Liang [1996] HCA 6; (1996) 185 CLR 259 at 271-2, approving 

Collector of Customs v Pozzolanic [1993] FCA 456; (1993) FCR 280 at 287). A court 

should exercise restraint lest it mistakes looseness in language for errors of 

substance. 

 

Reasons should explain preference if other outcomes available  

Campbelltown City Council v Vegan [2006] NSWCA 284; NSWLR 372 Basten JA in 

[121] “… More importantly, where more than one conclusion is open, it will be 

necessary for the Panel to give some explanation of its preference for one conclusion 

over another. That aspect may have particular significance in circumstances where 

the medical members of a Panel have made their own assessment of the applicant’s 

condition and have come to a different conclusion from that reached by other medical 

practitioners, as set out in reports provided to the Panel.” 

 

Reasons standard 

Wingfoot Australia Partners Pty Ltd v Kocak [2013] HCA 43; (2013) 252 CLR 480; 

Frech CJ et al, in [55] The standard required of a written statement of reasons given 

by a Medical Panel under s 68(2) of the Act can therefore be stated as follows. The 

statement of reasons must explain the actual path of reasoning by which the 

Medical Panel in fact arrived at the opinion the Medical Panel in fact formed on the 

medical question referred to it. The statement of reasons must explain that actual path 

of reasoning in sufficient detail to enable a court to see whether the opinion does or 

does not involve any error of law. 

And [65] The standard required of the written statement of reasons which s 68(2) of 

the Act obliges a Medical Panel to give for its opinion is that the statement must explain 

the actual process of reasoning by which the Medical Panel in fact formed its opinion 

https://www.caselaw.nsw.gov.au/decision/549fe9323004262463c38d36
https://www.caselaw.nsw.gov.au/decision/549fe9323004262463c38d36
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1996/6.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1996/6.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/1993/456.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2006/284.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2013/43.html
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particulars of injury pleaded in the Application are compelling evidence that the 

medical dispute related to both injuries. … 

[51] The … connection between the degree of permanent impairment and the injury is 

based upon common law principles of tort: Secretary, New South Wales Department 

of Education v Johnson [2019] NSWCA 321 at [1], [53] and [55]. Accordingly, the doctor 

whilst expressing himself inconsistently and poorly, has concluded that the 2019 injury 

contributed to impairment, albeit considered as part of the s 323 deduction. … 

 

Save as to costs 

See Submitting appearance 

 

Scientific reference without prior notice 

See also Procedural fairness 

Adam Briggs v IAG Limited t/as NRMA Insurance [2024] NSWSC 3 Harrison AsJ [69] 

In Chahrouk v Allianz Australia Insurance Limited [2021] NSWSC 1457; 98 MVR 77, I 

held that there was no error in a review panel referring to “many studies” without 

naming the studies, as it would be accepted as basic medical knowledge (at [126]). 

However, in that case the reference to the studies was in a single sentence, and it was 

held that the studies were not a critical factor in the review panel’s determination in 

any event (at [127]). 

[70] The situation is very different in the present matter, where the studies were 

clearly the critical determinative factor, dealt with in detail over many pages, and 

there was plainly substantial practical injustice occasioned as a result: Frost v 

Kourouche [2014] NSWCA 39; 86 NSWLR 214 at [41]. The fact that the studies are 

not named does not detract from the denial of procedural fairness in this case, 

especially where the third review panel acknowledges having been selective in its 

choice of references. 

[71] The conclusion reached by the panel, based on its cherry-picked meta-analysis 

of a number of unidentified scientific studies, was done without notice to the 

parties and without giving the parties an opportunity to be heard. This was a denial of 

procedural fairness, as set out in Ground 3 above, and in Briggs (No. 1) and the cases 

that have subsequently applied the same principles regarding failure to give parties an 

opportunity to be heard before scientific studies are relied upon as a foundation for 

decision making. … 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2019/321.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2019/321.html
https://www.caselaw.nsw.gov.au/decision/18cf0e12e221c3c91306b3f5
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[73] I accept that the third review panel referred to unnamed peer reviewed articles. 

They are not articles which only deal with common medical knowledge, but rather 

specific scientific knowledge. In these circumstances, parties should have been 

afforded procedural fairness by referring them to the peer reviewed articles, it had 

relied upon and asked them for comments on them. 

 

Stare decisis 

Insurance Australia trading as NRMA Insurance v Liu [2023] NSWSC 1604 Dhanji J in 

[34] Nonetheless, there are significant considerations at play in determining whether I 

should depart from her Honour’s conclusion, either because it is plainly wrong, 

potentially on the basis that it was decided per incuriam, or on some other basis: see 

generally Gett v Tabet (2009) 109 NSWLR 1; [2009] NSWCA 76 at [283]- [294]. 

 

Statement relevant but not conclusive 

Tonkin v Secretary, Department of Education [2024] NSWPICMP 117 Member 

Deborah Moore, Drs Nicholas Glozier, Graham Blom [29] The appellant’s statement is 

of course a relevant document, but the Guidelines make it clear that the assessment 

is made on the basis of the history and other evidence obtained on the day of the 

assessment. 

 

Submitting appearance 

Lou v IAG Limited t/as NRMA Insurance [2019] NSWCA 319 Gleeson JA [41] There is 

no other rule of court or other provision dealing with the costs consequences of the 

filing of a submitting appearance, whether or not expressed to be “save as to costs”. 

[42] What is called for, in all cases, is the principled exercise of the s 98 costs 

discretion. The discretion that s 98 confers is subject to the qualification that it must 

be exercised judicially “in accordance with established principle and factors directly 

connected with the litigation”: Oshlack v Richmond River Council (1998) 193 CLR 72; 

[1998] HCA 11 at [65] per McHugh J (in dissent but not relevantly for present 

purposes). Among the fetters on the discretion to award costs are the rules of the Court 

contained in Part 42 of the UCPR. The usual rule is that costs follow the event, unless 

it appears to the Court that some other order should be made: UCPR, r 42.1. The 

rationale for the principle that costs follow the event is that the successful party to 

proceedings should be compensated: Latoudis v Casey (1990) 170 CLR 534; [1990] 

HCA 59. 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2023/1604.html
https://www.austlii.edu.au/cgi-bin/LawCite?cit=%282009%29%20109%20NSWLR%201
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2009/76.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2009/76.html#para283
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2009/76.html#para294
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWPICMP/2024/117.html
https://www.caselaw.nsw.gov.au/decision/5dfa9a63e4b0c3247d71462a
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[43] There is no prima facie rule that a submitting party will never be ordered to 

pay costs. In Seller v Jones [2014] NSWCA 19 at [55] and [59] McColl JA (with whom 

Basten and Ward JJA agreed) noted that r 6.11 of the UCPR does not provide for the 

costs consequences of a submitting appearance. 

In [44] The fact that the appellant did not cause any error the subject of the 

proceedings was a material consideration in the exercise of the costs discretion. 

Secondly, there was no basis in the evidence to conclude that any step taken by the 

NRMA in these proceedings would have been in any way different if the appellant had 

consented to the relief sought. I do not accept that it was sufficiently likely, as the 

NRMA submitted on this appeal, that if consent had been forthcoming it would have 

chosen only to propound one of the grounds it identified. Thirdly, it was material to the 

exercise of the costs discretion in this case to recognise that these proceedings could 

not be resolved by consent: see Lewis per McCallum J; Kovalev v Minister for 

Immigration and Multicultural Affairs (1999) 100 FCR 323; [1999] FCA 557 per French 

J. The exercise of the supervisory jurisdiction under s 69 of the Supreme Court 

Act 1970 (NSW) is always within the discretion of the Court. Her Honour failed to take 

into account this matter as a consideration relevant to the costs discretion. 

 

Bell v Allianz Insurance Australia Ltd [2022] NSWSC 1108 Basten AJ [5] There is an 

unusual feature of this case: the insurer (the first defendant) has entered a submitting 

appearance and thus does not oppose the relief sought by the plaintiff. Nevertheless, 

as the plaintiff accepts, the court must be satisfied that this is an appropriate case in 

which to set aside the decision of the delegate {Tajan Baba}. … 

[31] There is an entirely separate reason why the plaintiff cannot obtain a certificate 

under the Suitors’ Fund Act. The plaintiff sought a certificate under s 6, but that section 

only provides for the grant of a certificate to the respondent in respect of the costs of a 

successful appeal. It does not permit the grant of a certificate to an appellant, such as 

the plaintiff in the present case. Accordingly, the power of the court to grant an 

indemnity certificate for the plaintiff’s costs is not engaged. 

[32] Before leaving the reasoning in Lou, it may be noted that some support for the 

conclusion that a suitors’ fund certificate was available was found in orders made by 

the Court of Appeal in Rodger v De Gelder [13] and in Meeuwissen v Boden [14] . But each 

of those cases involved an appeal from a decision of a single judge of the court and 

the indemnity certificate was granted to the respondent to that appeal. Neither involved 

the question of whether an indemnity certificate could be granted with respect to a 

decision of a medical assessor or of the proper officer under the Motor Accidents 

Compensation Act. 

https://www.caselaw.nsw.gov.au/decision/182afaa583898ca19cf83cab
https://www.caselaw.nsw.gov.au/decision/182afaa583898ca19cf83cab#endnotes
https://www.caselaw.nsw.gov.au/decision/182afaa583898ca19cf83cab#endnotes
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